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STATEMENT OF QUESTIONS PRESENTED 

I 

1. Did the Court abuse its discretion in holding a divorced husband 
guilty of contempt when he is under an order to pay permanent alimony 
and thereafter is unable to comply with the order because of his financial 
inability due to lack of employment by reason of illness. 

2. Did the fact that a divorced husband suffering from a heart 
ailment and failing or refusing to submit to a heart operation justify 
the Court to consider such conduct as to warrant a finding of contempt. 

3. In cases charging an ex-husband with contempt of! Court for 
failure to make payment of permanent alimony, and answer to the charge 
of contempt being financial inability to comply with the ordfer by reason 
of illness resulting in lack of income, and the movant alleging the ex- 
husband was able to work and able to comply financially with the Court's 
order, can the court judicially determine the issue from contradictory 
affidavits, without taking testimony. 
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UNITED STATES COURT OF APPEALS | 
For The District of Columbia Circuit 

. 

No. 13, 602 | 

1 

JOHN LEO HURST, SR, 

Appellant 

vs. | 

DOROTHEA M. HURST, 

Appellee j 

— 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

— 

I 

BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

United States Dist. Court for the District of Columbia had juris 
diction under Title 16 Section 411, Code of laws for the Distj. of Col. 

This Court has jurisdiction of this appeal under Section 1291, 
of Title 28, United States Code. | 

_ 

STATEMENT OF CASE 

: i ■ 

The parties to this action were formerly husband and Wife and 

i 

were divorced by judgment entered November 7, 1952, by decree 
of divorce entered in the lower court on ground of desertion] By 
provision of the final judgment appellant was directed to pay to 
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appellee, as permanent alimony for support of his two children, awarded 
to the mother by provision of the decree, the award being $20.00 
per week. No appeal was taken to the provisions of the final judgment 
of November 7, 1952. 

On August 13, 1955, appellee herein sought to adjudicate appellant 
in contempt for failure to make payments accrued in sum of $520.00, 
accrued for years 1954 and 1955, and appellee charged appellant’s 
failure to obey the order of November 7, . 1952, as wilful and contemp- 
tious. 

On September 6, 1955, your appellant filed opposition to the 
motion of appellee filed August 13, 1955. On October 20, 1955, an 
order was entered adjudicating defendant in contempt and directed his 
commitment for 30 days, or until such earlier time as he could purge 

i 

himself of this contempt by paying the arrears which was found to be 
$420.00. No testimony was taken in the matter. At the time of the 
entry of this adjudication the order for allowance was in the sum of 
$20.00 per week. 

Also on September 6, 1955, defendant filed a motion to vacate 
the order for maintenance and the matter was referred to the Domestic 
Relations Commissioner for investigation and report, which report 
was filed February 15, 1955. This motion was heard by the Court, and 
thereupon the allowance was reduced to the sum of Fifty Dollars 
per month. 

Present counsel for defendant appeared first herein on April 12, 
1956, filing a motion in defendant’s behalf to, among other things, 
’’vacate the order of adjudication and commitment entered October 20, 
1955, ” which motion was supported by affidavit alleging illness of 
defendant and his inability to make payments of alimony as directed. 
This motion came on for hearing and by order entered July 2, 1956, 
was continued for 60 days ”to determine whether or not the defendant 
submits to a medical operation. ” 
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i 

In the meantime^ that is, prior to entry of the order of July 2, 

1956, the special master appointed caused a report to be fil^d on 
June 28, 1956. However, plaintiff filed objections to the report, and 
it is assumed the report was not considered. 

On August 31, 1956, the court heard the motion of defpndant filed 
September 6, 1955, to vacate the order of commitment, without the 
aid of testimony, over objection of counsel for defendant and proceeded 
to determine the issue of financial condition, as well as physical condi¬ 
tion of the defendant notwithstanding the affidavits of respective parties 

I 

were contradictory, with final result in an order being entered on 
August 31, 1956, denying defendant’s motion. Hence, the present 
appeal. 

STATUTE INVOLVED 

Title 16, Section 411 of the Code of Laws for the District of 
Columbia, 1940 Edition. 

STATEMENT OF POINTS 

I 

1. The court erred in adjudicating an issue in dispute without 
the taking of testimony and determining questions in issue from con¬ 
flicting affidavits. 

2. The Court erred in being prejudiced by reason of defendant’s 
failure to submit to surgery for his heart ailment within the sixty day 
period referred to in order of Court entered July 2, 1956. 

SUMMARY OF ARGUMENT 

I 

I 

The Court was in error in adjudging appellant in contempt and 
motion of appellant filed April 12, 1956, should have been granted. 

The Court gave improper determination of the question of con¬ 
tempt, and appellant was prejudiced for failing to submit to| a major 
operation to his heart. 
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When an issue arises in a matter or fact in controversy and 
conflicting affidavits are filed by respective parties the Court cannot 
determine the issue merely from the conflicting affidavits, but must 
take testimony to resolve the issues. 

ARGUMENT 

To constitute contempt there must be a wilful disobedience to 
the Court’s order, and it must be proven that defendant was able 
financially to fully comply with the order of Court. Defendant denied 
that he was financially able to comply with the order, that he suffered 
from a heart condition and unable to perform any work, being under 
care of physicians and had been in Georgetown Hospital for a period of 
ei$ht days in October, 1955, During the period of 1955 and 1956 
defendant had received medical attention from three doctors. The heart 
condition of defendant is of long duration, defendant having been treated 
for heart trouble when 8 years old. His present age is 36. 

Notwithstanding representations of defendant as appear in his 
affidavits and record herein, that he is an ill man, unable to work, and 

I 

has no income or assets, the plaintiff represents defendant is employed, 
is not ill, and is able to comply with the Court’s order. Can the 
Court on such a record determine the questions in issue? To do so 
it would have to do so from color of the paper, size of the type, etc. 
Testimony is necessary to resolve the questions and no testimony was 
taken. 

When a person is financially unable to comply \vith the order 
he is not guilty of contempt. 

Meisner vs. Meisner, 220 Minn. 559. 

When a charge of contempt of Court is made justice and equity 
requires that the contempt be established by the preponderance of 
evidence. 
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Where an ex-husband is unable to meet payments of alimony because 
of lack of assets, and such fact is uncontradicted, or if contradicted 
the testimony is unreliable, suspension of payments were inj order. 

Slagle vs. Slagle, 205 La. 691. ! 

Financial inability to respond to alimony judgment is a good 
defense in a Contempt proceeding for its enforcement, provided that 
defendant shows that in good faith and without success be attempted 
to earn money for its discharge. 

Banks vs. Banks, 188 Georgia 181. 

Inability of divorced husband to pay former wife sum <j>rdered by 
District Court is good defense to contempt proceeding. 

Sears vs. do., 87 P. 2d 434. 

A party is not guilty of ’’Contempt of Court” in failing jto make 

I 

payments required by a divorce Judgment if he is unable to do so and 
did not voluntarily create disability for purpose of avoiding such 

i 

payment. 

i 

Simmons vs. do., 67 S. D. 145. 

A person cannot be adjudged in contempt where perfoijmance is 
wholly impossible. 

Kincaid vs. do, 57 So 2d 263. 

i 

In Eliasson vs. Eliasson 68 Appeals D.C. 391 it was held that 
where a divorced husband’s earnings had been reduced approximately 
one-half subsequent to entry of original alimony decree and the 
number of minor children had been reduced from 5 to 2 children the 
court did not abuse its discretion in refusing to adjudge husband in con¬ 
tempt for failure to pay installments of alimony and in reducing amount 
of alimony from $125 to $75 per month. In this case (Hurst vs. Hurst) 
defendant has no income. 


! 
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In Richardson vs. Richardson, 93U.S. App. D.C. (207 F. 2d 
133) decided July 30, 1953, the Court passed on the question of 
sufficiency of conflicting affidavits, and in said case clearly held 
that such conflicting affidavits are insufficient to provide basis for 
resolution of a basic issue. The situation in the case at bar is identical 
with the situation as existed in the Richardson case. 

CONCLUSION 

For the foregoing reasons it is apparent that appellant by reason 
of his changed financial condition, together with his physical condition, 
while being in default in payments was not in contempt of Court, and 
motion of defendant filed April 12, 1956, seeking to vacate the entry 
of the Order of Adjudication and Commitment on October 20, 1955 and 
order entered August 31, 1956, should be reversed and vacated. 

Respectfully submitted, 

JOHN J. O’BRIEN, 

216 Evans Building 

1420 New York Ave., N. W. 

Washington 5, D.C. 

Attorney for Appellant 
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[Filed November 7, 1952] 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DOROTHEA M. HURST, ) j 

Plaintiff \ 

) 

v. ) Civil Action No. 1185-52 

J ! 

JOHN LEO HURST, SR. j 

Defendant ) 


ORDER 


i 

I 

i 


This cause of action came on to be heard the 7th day of November, 
1952 and thereupon, in accordance with the Findings of Factj and Con¬ 
clusions of Law, filed herein, it is by the Court this 7th day! of November, 
1952 ORDERED: 

1. That the plaintiff be and she hereby is awarded an absolute 

i 

divorce from the defendant on the ground of desertion; provided, how¬ 
ever, that this judgment shall not be absolute and shall not take effect 
until the expiration of 6 months after its date, nor until the expiration 

i 

of the time allowed for taking an appeal, nor until the final disposition 
of any appeal taken in this cause. 

2. That the plaintiff, Dorothea M. Hurst, be and she is hereby 
awarded the permanent custody and control of the minor children, 

John Leo Hurst, Jr. and Vera Stella Hurst, with the right o^ the defen- 
dant to visit and see the said children at reasonable times and places. 

3. That, in accordance with the property settlement Agreement 
filed herein and made a part hereof, the defendant, John Le<j> Hurst, 

i 

Sr., be and he hereby is ordered and directed to pay to the plaintiff, 
Dorothea M. Hurst, as maintenance and support of their minor 
children, John Leo Hurst, Jr. and Vera Stella Hurst, the si|m of $20.00 
per week; with the first payment due on Friday, November 1952, 


and a like sum shall be due and payable on each and every Friday there¬ 
after until further order of this Court. 

4. The defendant, John Leo Hurst, Sr., be and he is hereby 
ordered and directed to pay to Rolland G. Lamensdorf, as counsel 
of record for the plaintiff, Dorothea M. Hurst, the sum of $100.00 
as counsel fee for and on behalf of said plaintiff. 

/s/ Henry A. Schweinhaut 
Judge 

Seen: 

/s/ Peter Beter 
Attorney for Defendant 

[Filed August 13, 1955] 

MOTION FOR ORDER ADJUDGING DEFENDANT IN 

CONTEMPT 

The plaintiff through her attorney, Rolland G. Lamensdorf, 
moves this Honorable Court for an order holding the defendant in 
contempt of this Court for his failure and refusal to comply with the 
order of this Court, dated November 7, 1952, filed herein, requiring 
him to pay to the plaintiff, as and for support of their two minor 
children, the sum of $20.00 per week, commencing Friday, November 7, 
1952. For reasons therefore, plaintiff says as follows: 

1. The aforesaid order is still in full force and effect. 

2. The defendant is physically able to work, is working and 
is able to pay the amount ordered. 

3. As evidenced by the plaintiff’s affidavit dated August 2, 

1955, attached hereto, the defendant as of said date 
(August 2, 1955), is in arrears in the total sum of $520.00. 
The plaintiff’s affidavit sets forth therein that the de¬ 
fendant is in arrears for weekly payments missed during 
1954 in the total sum of $160.00. For payments missed 
during 1955, he is in arrears in the total sum of $360.00, 


thereby making a total arrearage for weekly payments 
missed in the sum of $520.00. 

4. The defendant’s failure and refusal to obey said order has 
been willful and contemptuous. 

/s/ Rolland G. Lamensdorf 

Attorney for Plaintiff 
* * * 

[CERTIFICATE OF SERVICE] 


[Filed August 13, 1955] 

AFFIDAVIT OF PLAINTIFF 

Dorothea M. Mitchell being first duly sworn according to law, 

i 

on oath, deposes and says as follows: 

I was the plaintiff in the above-entitled action. Prior jto my 
remarriage I was Dorothea M. Hurst. 

i 

By order of this Court, dated November 7, 1952, I wajs awarded 
custody and support of two minor children, born to me and the defendant, 
in the sum of $20.00 per week, beginning Friday, November 7, 1952 
with a like sum due and payable on each and every Friday thereafter 
until further order of this Court. 

The defendant as of August 1, 1955 is 18 weeks, totaling $360. 00, 

i 

in arrears. He missed and has failed to make the following weekly 
payments: Jan. 21, 1955 - Feb. 4, 1955 - Mar. 11-18-25. May 6-13- 
20-27. June 3-10-17-24, July 1-8-15-23-29. 

Also in arrears of $160.00 for 1954, due end of June £0th, 1955. 

/s/ Dorothea M. Mitchell 

Subscribed and sworn to before me this 2nd day of August, 1955. 

With the Army of the United States) 

At Numberg-Furth, Germany ) 

Subscribed and sworn to before me this 2d day of August A. D., 

1955 at Numberg-Furth, Germany. 

I certify that I am at the date of this certificate a commissioned 

officer of the rank, branch of service, organization and official capacity 
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stated below, in the active service of the Army of the United States, 
and that I have the general powers of a notary public under Act of 
Congress approved 5 May 1950. (Article 136, U.C.M. J.). 


Signature of Officer 
Name typed 
Rank and Br of Svc 
Service Number 
Capacity in which 
acting (Art 136) 
Army organization 


/s/ Ernest E. Apostle 
1st Lt., INF 
01924828 

Assistant Adjutant 


Hq Numberg Sub-Area, AP0696, 
US ARMY 


7 [Filed September 6, 1955] 

AFFIDAVIT 

DISTRICT OF COLUMBIA, ss: 

John Leo Hurst, Sr., being first duly sworn on oath deposes and 
says that he is the Defendant in the above-entitled cause; that he has 
paid the sum of One Hundred Sixty Dollars ($160. 00) alleged to have 
been due in said Motion. 

YOUR AFFIANT FURTHER states that the Order of this Court 
dated November 7th, 1952, provides that the Defendant be permitted 
to visit, and see his said minor children at reasonable times and 
places, 

YOUR AFFIANT FURTHER STATES that the Plaintiff has re¬ 
married to a man in the U. S. Army, and has taken the Defendants 
children to Germany. That the Defendant is unable to see or visit his 
children and that the present husband of the Plaintiff has listed the minor 
children as step-children, and that the Plaintiff is presently drawing an 
allotment from the Army for the said children. 

/s/ John L! Hurst _ 

Subscribed and sworn to before me this 2nd day of Sept. 1955. 

/s/ Milton Conn 
[CERTIFICATE OF SERVICE] 


[Filed September 6, 1955] 

OPPOSITION TO MOTION ADJUDGING DEFENDANT IN CONTEMPT 

i 

Comes now the defendant, John Leo Hurst, Sr., by anti through his 
attorney’s, Michael J. Lane and Eugene F. Lane, in opposition to the 
Motion filed herein, and for reasons therefor, refers to the Affidavit 
filed herewith and made a part hereof. 

/s/ Michael J. Lape, and 
/s/ Eugene F. Lane, 

Attorneys for Defendant, 

* * * 

[CERTIFICATE OF SERVICE] 

[Filed October 20, 1955] j 

ORDER OF ADJUDICATION AND COMMITTMENT 
This matter having come on for hearing upon the motijon filed 
herein on August 13, 1955 to adjudicate the defendant in contempt, it is 
by the Court this 20th day of October, 1955 
ADJUDGED AND ORDERED: 

j 

That the defendant, John Leo Hurst, Senior, is in contempt of the 
Court because of his failure to have obeyed the order of November 7, 

1952, in the above-entitled cause, and that the United Staten Marshal 
in and for the District of Columbia is hereby directed to tak|e into his 

i 

custody the person of John Leo Hurst, Sr. and commit him! to the 
Washington Asylum and Jail for a period of 30 days or untilj such earlier 
time as he shall purge himself of his contempt by paying to jthe plaintiff 
or her attorney of record the sum of $420.00 or until further order 
of the Court hereon. 

j 

/s/ Bolitha J. Laws 
Chief Judge 

Copy mailed 10/19/55 

to Eugene F. Lane, Esq. 

* * * 
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[Filed February 15, 1956] 

REPORT OF DOMESTIC RELATIONS COMMISSIONER 
AND RECOMMENDATION D.R.C. No. 13,335 


Motion to vacate order for maintenance. 

Plaintiff’s Age- Defendant’s Age 36 

Married December 20, 1940 Divorced November 7, 1952 

Children by this marriage, names and ages John L. Jr., born April 25, 

1941; Vera Stella, July 24, 1942. 

With whom are minor children living and address: With plaintiff. 
Complaint filed March 18, 1952 Action: for Absolute Divorce. 

Married since: Plaintiff Yes 

Married since: Defendant Yes When: May 2, 1953 

Plaintiff’s occupation and employer — 

Defendant’s occupation and employer Unemployed. Self Employed General 
repairman. 

Defendant’s contributions to plaintiff since divorce. Defendant says- up 
to-date. 

Previous divorce proceedings between parties Plaintiff granted Absolute 
Divorce in this Action. 

Was alimony granted and how much? $20.00 each week. 

Juvenile Court proceedings - 

Is defendant living with relatives? Present wife. 

Probability of Reconcoliation: Divorced. 

Plaintiffs desires as maintenance. Did not appear. 

Defendant wishes to vacate present Court Order. 

REPORT OF DOMESTIC RELATIONS COMMISSIONER 


Husband’s Financial Statement 
(Income by Month) 

Expenses 
(By month) 


No present income 


Rent 

$65.00 



Telephone 

2.00 

! 

(1) 

Food and cigarettes 

80.00 



Electricity and gas 

6.00 
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Laundry & cleaning $15. 00 

Clothing 6.25 

Transportation 4.00 

Hospitalization 4.50 

Medical and dental-drugs 8.00 
Incidentals 18.00 

Payment on loan 50.00 


SUMMARY 

Total income 
Less Total Expenses 
Net Income 

ASSETS 

(List Bank Deposits, Real 
and Personal Property) 

None (2) 


SUMMARY 


$ none 
$258.75 


LIABILITIES 

(List Debts & Obligations) 


Union Trust Co. (joifit) $150.00 


Dr. Nealon 


5.00 


Remarks: 


Total Assets $ 

Less Total Liabilities $ 

Net Worth $ 

(1) Includes present wife. 

(2) Says loan used to pay living expenses i(Initial 
loan $600.00). 

j 

(*) Says his present wife is paying most Of the above 
expenses at the present time plus her own personal 
expenses. 

! 

STATEMENT OF FACTS 


Prior Order: 

— . 

November 7, 1952, 

Schweinhaut, Judge 
"ORDERED: 

That the plaintiff, Dorothea M. Hurst, be and is hereby 
awarded the permanent custody and control of the minor children, 


John Leo Hurst, Jr., and Vera Stella Hurst, with the right of 
the defendant to visit and see the said children at reasonable 
times and places. 

That, in accordance with the property settlement agreement 
filed herein and made a part hereof, the defendant, John Leo 
Hurst, Sr., be and he hereby is ordered and directed to pay to 
the plaintiff, Dorothea M. Hurst, as maintenance and support 
of their children, John Leo Hurst, Jr., and Vera Stella Hurst, 
the sum of $20.00 per week, with the first payment due on Friday, 
November 7, 1952, and a like sum shall be due and payable on 
each and every Friday thereafter until further order of this Court. ” 
Defendants Statement: 

Says that he has been a self-employed, general repairman for 
past four years; that in said business he did general repair work, 
such as painting. That he has been unable to be employed in any capacity 
for the past four months due to an acute heart ailment. That his phy¬ 
sicians desire him to have an operation on his heart in the Spring of this 
year. 

Says that he is entirely dependent on his present wife’s earnings 
for his support and maintenance. That he and his wife have paid for 
their living expenses and debts from said earnings, money borrowed 
and from a net of $200.00 from the sale of his business equipment and 
truck. 

Says that his net income was only $1641.81 in 1954 and he so 
reported on his 1954 U. S. Income Tax Return. 

That his profit-and-loss statement for the year 1955 shows gross 
sales of $4134.40, less business expenses of $2634.74, which leaves 
him with a net of $1499.66 from his business. That the foregoing net 
was actually for about the first nine months of the year as his heart 
condition prevented him from conducting his business the last three 
months of the year and he was forced to liquidate his business because 
of said condition. 
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That his lack of education (says he only went to the 6tli grade in 

school) his poor health, his lack of training to do any type of work except 

. 

strenuous work in the manuel trades field, and his total lack of any 
income are the primary reasons for asking to have the present Court 
Order vacated. 

Another factor is that the minor children are with plaintiff and 
her present husband who are residing in Germany, which fa(ct prevents 
him from exercising his visitation privileges. 

Statement of Present Wife of Defendant : 

Says that she is and has been the sole support of the defendant, 
because of his inability to have gainful employment due to aj serious 
heart ailment. 

That her present income from gainful employment is $64.40 net, 
each week. 

Remarks : 

The following letter was received from the defendants doctor: 

j 

Dr. Stephen W. Nealon Jr. 

1746 K Street, N. W. j 

Washington 6, D.C. | 

! 

February 6, 1956 

To Whom Concerned: Re: Mr. John Hurst 

2123 Eye Street N. W. 

Washington, D.C. 

Mr. John Hurst is under my care. The diagnosis is jl. Rheumatic 

Heart Disease with Mitral Stenosis. 2. Duodenal Ulcer. The Rheumatic 

I 

Heart Disease has been present for many years and at the present, 
in the opinion of Dr. Proctor Harvey and myself, is responsible for 
his symptoms of faintness, fatigue and general loss of strength. This 

i 

presents a serious heart problem. It is our opinion that h^art surgery 
within the next six months will be necessary to prevent this man from 
becoming a complete cardiac invalid or having a terminal heart failure 
develop. 
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Any strain at this time could of course precip itate a bout of acute 
heart failure. 

We have not as yet stressed the urgency of surgery to the patient 
because we hoped to improve his general condition before this was 
undertaken or becomes a medical emergency. 

Above is the report of November 4, 1955. Examination on Feb- 
bruary 6, 1956 shows condition to be the same and the opinion remains 
the same. 

Reported, 

/s/ Stephen W. Nealon Jr. M.D." 

Recommendations: 

It is recommended that the defendant’s motion to vacate order for 
maintenance be denied as he shows no inability to have some type of 
gainful employment. 

J. S., Investigator /s/ Karl Kindleberger 

Domestic Relations Commissioner 


16 [Filed April 9, 1956] 

ORDER 

Upon consideration of the Motion filed herein to Vacate the Order 
for Maintenance entered herein the 7th day of November, 1952, 
and upon argument of counsel for the plaintiff and the defendant, it 
is by the Court this 9th day of April, 1956, 

ORDERED, that the part of paragraph three (3) of the Order of 
November 7th, 1952, pertaining to maintenance and support of the 
minor children of the parties be and the same is hereby amended to 
read that the defendant shall pay to the plaintiff as maintenance and 
support of their minor children the sum of Fifty Dollars ($50.00) 
each month, the first payment to commence on the 1st day of April, 
1956, and a like sum shall be due and payable on the 1st day of each 
and every month thereafter until further Order of the Court. 

/s/ James J. McLaughlin 
Judge 

[CERTIFICATE OF SERVICE] 


[Filed April 12, 1956] 

MOTION TO: (1) VACATE ORDER OF ADJUDICATION OF 
CONTEMPT ENTERED OCTOBER 20, 1955; (2) TO VACATE 
PROVISION OF DECREE OF NOVEMBER 7, 1952; anil (3) TO 

i 

ADJUDGE PLAINTIFF IN CONTEMPT 


Defendant, by and through his present counsel of record moves 
the Court: (1) to vacate order of adjudication of contempt entered 
October 20, 1955; (2) to vacate provision of decree of November 7, 

1952; and (3) to adjudge plaintiff in contempt, and for reasons therefor 
refers to the points and authorities hereto attached, made a part hereof 
by reference, and asked to be read as such. 

The rules of this Court require that if you oppose the granting 
of this motion, you or your counsel shall, within FIVE DAYjS from date 
of service of copy of the above motion upon you, or such fui!*ther time 

I 

as said Court may grant, or as the parties to this action m^y agree 
upon, file in reply with the Clerk of this Court a statement 6f the points 

and authorities upon which you rely, and serve a copy thereof upon 

i 

counsel herein. 


/s/JohnJ. O'Brien, 
Attorney for defendant, 


[CERTIFICATE OF SERVICE] 

[Filed April 12, 1956] j 

POINTS AND AUTHORITIES 

1. The record herein, HURST vs. HURST, C. A. 1185-52. 

2. By provision 2 of the final judgment entered herein November 7, 
1952, the custody of the minor children of parties hereto wis awarded 
permanently to plaintiff mother ’’with the right of the defendant to visit 
and see the said children at reasonable times and places”, and not¬ 
withstanding this right reserved to defendant, plaintiff on ojj* about 
May 8, 1955, caused and did remove the said children from the District 
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of Columbia, journeying to Germany, all without the consent of this 
Court or defendant, who is thus deprived of his rights in the premises. 

3. Defendant is deeply in love with his children and never would consent 
to their leaving for distance to the end that he would be unable to visit 
with or see his children. 

4. In accordance with the rights reserved to him, defendant would see 
the children every other Sunday, and would take them to Sunday School, 
and this he did until about the time plaintiff schemed and planned to 
remove them from the District of Columbia, and which was without the 
sanction of this Court or defendant. Therefore, your defendant charges 
plaintiff is in contempt of this Court. 

5. Defendant has made full payments of all alimony accrued and payable 
to plaintiff up to the date she removed the children from this jurisdiction. 

6. Defendant is ill, has no employment, and has no income from any 
source other than the means of necessities supplied by his present wife, 
who is unable to further make payments in an effort to keep defendant 
from being in contempt for his failure to make payments of permanent 
alimony, neither has affiant any funds or property which he might dispose 
of to obtain funds. Specifically, defendant has no bank account, funds of 
any nature, and neither does he own or have an interest in any truck or 
other motor vehicle. During the period subsequent to September 2, 

1955, defendant was financially unable to comply with the order for 
alimony herein. 

7. Defendant avers he is unable financially to make payment of any 
sum of Fifty Dollars to plaintiff for support of the children herein at 
the present time. 

WHEREFORE, defendant prays: 

1. That the adjudicate entered October 20, 1955, be vacated. 

2. That the order for payment of alimony be vacated as of September 6, 
1955. 

3. That plaintiff be adjudged in contempt for removing the children 
without regard to right of defendant to visit and see said children. 

4. That custody be changed to defendant. 


5. Affidavit of defendant attached. 

/s/ John J. O'Brien, 

Attorney for Defendants 
AFFIDAVIT OF DEFENDANT 

i 

[Filed April 12, 1956] 

DISTRICT OF COLUMBIA, SS: 

j 

JOHN LEO HURST, defendant herein, being first dulyj sworn on 
oath deposes and says: 

i 

That on the date of May 8, 1955, plaintiff removed thd two 
children of the parties hereto from the District of Columbia!, notwith¬ 
standing your affiant’s rights as awarded to him by provision two of 
the judgment entered herein November 7, 1952; said children were 
removed without the knowledge or consent of affiant, who isj now deprived 
of his rights of visitation with the children as given him by provision 
two of said judgment. Affiant says plaintiff is in willful contempt of 
this Court in her conduct in removing the children. 

That subsequent to May 8, 1955, defendant has been ijl, and 

I 

by reason of said illness, that is Rheumatic Heart Disease with Mitral 
Stenosis, and Duodenal Ulcer defendant has been unemployed, and is 
presently unable to perform any work; that he has been financially 
unable to make payments of alimony as directed by provision of the 
final judgment herein; that he has no income from any source to obtain 
necessaries other than the aid given him by his present wife; from 
her earnings, and it is defendant's present wife who makes jpayments 
of living expenses; that affiant's present wife is unable to make further 
aid to defendant in his efforts to comply with the order for permanent 
alimony herein. 

Affiant has no property, real or personal, from which he could 

obtain any funds, nor other means to obtain funds. 

/s/John J. O’Brien /s/John Leo HuTSt 

Attorney for defendant, 

Evans Building. 

i 

Subscribed and sworn to before me this 9th day of April, 1956. 

Notary Public, D.C. /s/ Wilma A. Miller 


PLAINTIFF’S MEMORANDUM OF POINTS AND AUTHORITIES 
IN OBJECTION TO DEFENDANT’S MOTION TO: (1) VACATE 
ORDER OF ADJUDICATION OF CONTEMPT ENTERED OCTOBER 
20, 1955; (2) TO VACATE PROVISION OF DECREE OF NOVEMBER 
7, 1952; and (3) TO ADJUDGE PLAINTIFF IN CONTEMPT 


1. A similar motion was heard by Judge McLaughlin less than 
one month ago and, at that time, the Court entered an order dated 
April 10, 1956; reducing the maintenance payments to $50.00 per month. 

2. There has been no showing of any change of circumstances 
since the hearing of that motion. 

3. The defendant may purge himself of the pending contempt 
order only by paying the balance due thereunder. 

4. The defendant is committing perjury when he states under 

oath: 

a. That the children were removed from this jurisdiction 
without his knowledge. 

b. That he has been unemployed or unable to work since 
May 8, 1955. 

5. This Court has no jurisdiction to vacate the support provisions 
of the decree of November 7, 1952. Brown v. Brown 92 U.S. App. 

D.C. 319; 205 F(2d) 720. 

6. The Court decree of November 7, 1952 did not restrict the 
plaintiff from removing the children from this jurisdiction if circumstances 
so warranted and there was no intention whatsoever that the decree 
should so restrict her. The defendant not only knew the plaintiff was 
taking the children to Germany but thought that such a trip would be 
highly educational for them and to their benefit. 

Wherefore the plaintiff respectfully requests that the defendant’s 
motion be denied and that plaintiffs counsel be allowed counsel fee 
for this motion and other matters pertaining to this action since the 
judgment of final divorce entered herein on November 7, 1952. 

/s/ Holland G. Lamensdorf 
Attorney for Plaintiff 


[SERVICE] 
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20 [Filed May 15, 1956] 

INTERROGATORIES TO BE ANSWERED BY THE 
DEFENDANT 

TO: John Leo Hurst, Sr. 

c/o John J. O'Brien, Esquire 
Evans Building 
Washington, D.C. 

Please take notice that the Federal Rules of Civil Procedure 
require that you answer the Interrogatories hereinafter set forth fully 
and completely in writing under oath; that you file the original thereof 
with the Clerk of Court and serve a copy thereof upon counslel for the 
plaintiff within 15 days after delivery of these Interrogatories upon your 
counsel. 

1. Isn’t it true that you were in my office on April l£, 1955? 

2. Isn't it true that you were in arrears on your support payments 

i 

on April 12, 1955? 

3. Isn’t it true that you were in arrears on your support pay¬ 
ments when the plaintiff departed for Germany? 

4. Isn’t it true that on April 12, 1955, you knew that the plaintiff 
was going to Germany and would take the two children with her? 

5. Isn’t it true that, at that time, we discussed the rpode and 
manner in which you would make future payments to her? 

6. Isn’t it true that, at that time, in consideration of my with¬ 
drawal of the then pending contempt motion, you agreed to pay up the 
arrearage of $160.00 due as of March 31, 1955, by June l,j 1955? 

7. Isn’t it true that you further agreed to keep up thp current 

weekly payments due under the Court’s order? 

* 

8. Isn’t it true that on June 1, 1955, you had failed t|o pay that 
arrearage in accordance with the agreement? 

21 9. Isn’t it true that you also failed to keep up the current weekly 

payments? 

10. Isn’t it true that you were in the contracting business during 

* 

June of 1955 ? 


11. When did you last wo lit? 

12. What type of work did you do? 

13. Who is your physician? 

14. When were you last treated, prior to the receipt of these 
Interrogatories, by that physician? 

15. List the dates and places you have been treated by your 
physician as far back as September 1, 1955. 

16. When was the first time you were treated or examined by 
that physician? 

/s/ Rolland G. Lamensdorf 
Attorney for Plaintiff 

[CERTIFICATE OF MAILING] 

[Filed June 7, 1956] 

ANSWER TO INTERROGATORIES PROPOUNDED TO 
DEFENDANT 

Defendant answers interrogatories propounded to him as follows: 

1. Yes. 

2. Yes. I arranged to pay same, and I did pay, and paid before 
she left the District of Columbia. Mr. Lamensdorf, her attorney, held 
the check for six months. 

3. No. See answer to prior interrogatory. 

4. Yes. I learned on the date of April 12, 1955, that plaintiff 
was going to Germany, but I never consented to her removing my 
children, and I had no opportunity to object. On said date her attorney 
told me same and when I told him I didn’t know it before he replied 
’’You know it now”. I then objected to her taking the children. 

5. No, we did not agree in any way after my protest. You said 
you wanted the money mailed to your office and I didn’t agree to it. 

6. I paid the $160. due as I answered to interrogatory two. 

I suppose when I paid the amount due the contempt motion would have 
to be withdrawn. 
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I 


7. No. When she removed the children from the country, I 
endeavored to have my then attorney take action in an effortj to get 
the children in New York, but time was tooshort to do this, j 

8. No. I paid in full. 

9. No. I was paid in full at the time she left the country. 

10. Absolutely untrue. 

26 11. Seven months ago. ! 

12. A "Fix-it” repair shop, doing repairing work onl^. 

13. You know, Dr. Stephen Nealon and Dr. Proctor Harvey. 

14. About May 7, 1956. 

15. 

I 

/s/ John J. O’Brien /s/ John Hurst 

Attorney for defendant, 

DISTRICT OF COLUMBIA, SS: 

JOHN LEO HURST, SR., defendant, having first been duly sworn 
on oath deposes and says that he has read the foregoing answers to 
interrogatories and knows the contents thereof; that the matters and 
things therein stated are true in all respects. 

/s/ John Leo Hurst 

Subscribed and sworn to before me this 6th day of June, 1956. 

/s/ Wilma A. Miller! 

| 

Notary Public, D. C. 

[SERVICE] 


27 [Filed June 13, 1956] 

ANSWER TO INTERROGATORIES NOS. 15 AND 16 
PROPOUNDED TO DEFENDANT 


15. Dr. Stephen K. Nealon, in Georgetown Hospital in October, 
1955, for 8 days. Plaintiff’s counsel has full knowledge of ihis as said 
attorney has talked to Dr. Nealon. Defendant was treated ^t the doctor’s 
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11. When did you last work? 

12. What type of work did you do? 

13. Who is your physician? 

14. When were you last treated, prior to the receipt of these 
Interrogatories, by that physician? 

15. List the dates and places you have been treated by your 
physician as far back as September 1, 1955. 

16. When was the first time you were treated or examined by 
that physician? 

/s/ Rolland G. Lamensdorf 
Attorney for Plaintiff 

[CERTIFICATE OF MAILING] 


[Filed June 7, 1956] 

ANSWER TO INTERROGATORIES PROPOUNDED TO 
DEFENDANT 


Defendant answers interrogatories propounded to him as follows: 

1. Yes. 

2. Yes. I arranged to pay same, and I did pay, and paid before 
she left the District of Columbia. Mr. Lamensdorf, her attorney, held 
the check for six months. 

3. No. See answer to prior interrogatory. 

4. Yes. I learned on the date of April 12, 1955, that plaintiff 
was going to Germany, but I never consented to her removing my 
children, and I had no opportunity to object. On said date her attorney 
told me same and when I told him I didn’t know it before he replied 
’’You know it now”. I then objected to her taking the children. 

5. No, we did not agree in any way after my protest. You said 
you wanted the money mailed to your office and I didn’t agree to it. 

6. I paid the $160. due as I answered to interrogatory two. 

I suppose when I paid the amount due the contempt motion would have 
to be withdrawn. 
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7. No. When she removed the children from the country, I 

I 

endeavored to have my then attorney take action in an effort} to get 
the children in New York, but time was tooshort to do this, j 

8. No. I paid in full. 

i 

9. No. I was paid in full at the time she left the country. 

10. Absolutely untrue. 

11. Seven months ago. 

12. A "Fix-it” repair shop, doing repairing work only. 

13. You know, Dr. Stephen Nealon and Dr. Proctor Harvey. 

14. About May 7, 1956. 

15. | 

/s/ John J. O’Brien /s/ John Hurst 

Attorney for defendant, 

! 

DISTRICT OF COLUMBIA, SS: 

JOHN LEO HURST, SR., defendant, having first beeri duly sworn 

I 

on oath deposes and says that he has read the foregoing answers to 
interrogatories and knows the contents thereof; that the masters and 
things therein stated are true in all respects. 

/s/ John Leo Hurst | 

Subscribed and sworn to before me this 6th day of June, 19$6. 

/s/ Wilma A. Millerj 
Notary Public, D. C. j 

[SERVICE] 

l 

" 11 ■ * ■ — ■ — 1 

[Filed June 13, 1956] 

ANSWER TO INTERROGATORIES NOS. 15 ANI} 16 
PROPOUNDED TO DEFENDANT 


15. Dr. Stephen K. Nealon, in Georgetown Hospital in October, 
1955, for 8 days. Plaintiffs counsel has full knowledge of this as said 
attorney has talked to Dr. Nealon. Defendant was treated it the doctor’s 
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office and at the hospital during the 8 days. 

Dr. Joseph F. Belair, 1746 K St., N. W., in October, 1955, at 
the Doctor’s office. 

Dr. Proctor Harvey, in October, 1955, at the hospital. 

Dr. Stephen K. Nealon, in September, 1955, at his office, 1726 
K St., N. W., on two visits, and also in the hospi tal. 

16. The first physician was Dr. Logan Owens, treated for heart 
trouble when 8 years old, and operated on for ulcers 18 years ago. 

Further answering interrogatories, this defendant suggests that 
if there is any question about the condition of this defendant that plaintiff 
cause a physical examination to be made by a physician of her own 
selection. 

/s/ John Leo Hurst 

/s/ John J. O’Brien 
Attorney for defendant, 

DISTRICT OF COLUMBIA, SS: 

JOHN LEO HURST, Sr., being first duly sworn on oath deposes 
and says that he has read the foregoing answers, by him subscribed 
and that the matters and things therein stated are true in all respects. 

/s/ John Leo Hurst 

Subscribed and sworn to before me this 11th day of June, 1956, 

/s/ Wi4maA. Miller 

Copy mailed, postage prepaid, to plaintiff’s 
attorney June 11, 1956. 


[Filed June 28, 1956] 

REPORT OF SPECIAL MASTER 
WITNESSES 

John Leo Hurst, Sr. Dr. Stephen W. Nealon, Jr. 

Let it appear for the record that John J. O’Brien, attorney for 
the defendant, was present at the time of interrogation, Dr. Nealon. 

Rolland G. Lamensdorf was notified on the morning of June 26, 
1956, that said interrogation was to take place in the afternoon of the 
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same date but he advised this office that he could not be present because 
he would be engaged in the transaction of business for another client. 

30 Statement of Facts 

* 

* 

John Leo Hurst, Sr., defendant,after being sworn, testified on 
direct examination. 

That on May 8, 1955, plaintiff journeyed to Germany with their 

children, without the consent of this Court or his; claims that he learned 

* 

of the plaintiff T s intentions only a very short time before he|r departure 
and therefore not sufficient time for legal action. 

Says that payments under the order of November 7, 1952 were 
paid in full but that he has made no payments under the ordjer of April 9, 
1956, being financially unable to do so. 

That because of a serious heart ailment he has had no employment 
for approximately ten (10) months and prior to that only part-time work. 

Says it is the opinion of Dr. Stephen Nealon that surgery will be 
necessary if he is to be helped but no guarantee of relief from his 
present distress. 

The cost of surgery would no doubt exceed $1, 500.00 and he has 
no funds; says ’’The Heart Fund” may come to his aid. 

Reports his net income for the year 1954 as $1, 660. (j)0; for the 
year 1955, $1, 300. 00; that said figures can be verified by ^he Bureau 
of Internal Revenue. 

I 

That he has had no income so far this year and is solely dependent 
upon his present wife who is employed as a bookkeeper, n^t salary, 
$64.40 per week. 


That his monthly expenses are as follows: 

Rent 

$65.00 

Telephone 

4.50 

Gas and electricity 

4.70 

Food 

100.00 

♦Clothing 

15.00 

Laundry & dry cleaning 

15.00 
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♦Drugs and medical 

$13.50 

Hospitalization 

4.5:,5 

r 

♦ Transportation 

2.00 

♦Church contribution 

4.00 

♦Cigarettes 

8.00 

Newspapers and magazines 

2.95 

♦Haircuts 

1.50 

Total 

$240.70 


(above expenses are for defendant and his present wife, 
except where indicated by an asterisk). 

That his monthly expenses are $240.70. 


That his liabilities are as follows: 


Dr. Katzen (dentist) $17.00 

Kann’s 42.00 

The Hecht Co. 4.68 

Personal loan (father) 300.00 

* Total $363.68 


That his total liabilities are $363. 68. 

Statement of Facts 

32 Statement of Dr. Stephen W. Nealon Jr.: (After being sworn, 

testified on direct examination.) 

Says that the defendant, John Hurst, has been under his professional 
care since October 21, 1955 and the facts in this case are as stated 
in his letter dated February 6, 1956. 

That there is a severe narrowing of the left valve to defendants 
heart, said valve being reduced to approximately one-third its normal 
size, resulting in poor circulation, faintness and fatigue. 

That in his opinion there is not too much of a decline in defen¬ 
dant’s condition since his first visit, October 21, 1955 and last visit 
in February, 1956. 

On the latter visit defendant complained of faintness and reported 



that he had fallen from a ladder; that defendant was advised!he must stay 
on the ground and must not engage in strenuous work. 

During the latter part of October, 1955 the defendant Was confined 
to Georgetown Hospital and he and Dr. Harvey felt that defendant was 
a candidate for heart surgery but he was highly nervous ancj so easily 
upset that it was not undertaken. 

On January 11, 1956 he stressed the urgency of surgery to the 

I 

defendant, but found he was very undecided, again in February defendant 
called at his office but could not be persuaded, that he asked him to 

i 

again see Dr. Harvey, he has not heard from the defendant 1 since. 

Says that if the defendant is not financially able to mett the ex¬ 
penses of surgery, it can be handled by one of the charitable organiza¬ 
tions. Stresses that the surgery in question carries a mortality. 

i 

Says he believes the defendant could perform light work, haber¬ 
dashery salesman, and so forth; that he should be kept active but no 
physical exertion. 

Statement of Facts 

I 

Remarks: 

Dr. Joseph F. Belair, 1746 K Street N. W., was contacted and 
stated that he did some x-ray work for the defendant and folrwarded 
the studies of same to Dr. Nealon, this being the extent of kis associa¬ 
tion with the case. 

Dr. Proctor Harvey of Georgetown Hospital was contacted and 

stated that the extent of his association with the case was oirty to be 

i 

called in by Dr. Nealon for the purpose of consultation. 

Recommendation: 

It is recommended that the maintenance payments of $50.00 per 

I 

month, by Order of this Court, dated April 9, 1956, for th£ support 

of two minor children be suspended provided that the defendant agrees 

to undergo the heart surgery Dr. Nealon feels so necessary to relieve 

the present condition of this defendant. 

It is further recommended that the period of suspension be only 

for the length of time required for the defendant to fully recuperate. 

/s/ Karl Kindleb^rger 
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DR. STEPHEN W. NEALON, JR. 
1746 K Street, N. W. 
Washington 6, D.C. 


November 4, 1955 


To Whom Concerned: 


Re: Mr. John Hurst 

510 - 16th Street, N. W. 
Washington, D. C. 

Mr. John Hurst is under my care. The diagnosis is 1. Rheumatic 
Heart Disease with Mitral Stenosis. 2. Duodenal Ulcer. The Rheumatic 
Heart Disease has been present for many years and at the present, in 
the opinion of Dr. Proctor Harvey and myself, is responsible for his 
symptoms of faintness, fatigue, and general loss of strength. This 
presents a serious heart problem. It is our opinion that heart surgery 
within the next six months will be necessary to prevent this man from 
becoming a complete cardiac invalid or having a terminal heart failure 
develop. 

Any strain at this time could of course precipitate a bout of acute 
heart failure. 

We have not as yet stressed the urgency of surgery to the patient 
because we hoped to improve his general condition before this was 
undertaken or becomes a medical emergency. 

Reported, 

/s/Stephen W. Nealon, Jr., M.D. 


SWN/eef 
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37 [Filed August 31, 1956] 

ORDER 

Upon consideration of the defendants motion to (1) VACATE ORDER 

i 

OF ADJUDICATION OF CONTEMPT ENTERED OCTOBER 20, 1955; 

(2) VACATE PROVISION OF DECREE OF NOVEMBER 7, lp52; and 

(3) ADJUDGE PLAINTIFF IN CONTEMPT, the other pleadings filed 
herein and after argument of counsel for both sides, it is by the Court 
this 31st day of August, 1956 

ORDERED 

That defendant's motion be and the same hereby is denied. 

/s/ Buraita Shelton Matthews 

_ 

38 [Filed September 29, 1956] 

NOTICE OF APPEAL j 

Notice is hereby given this day of 1956, that defendant, 

I 

John Leo Hurst, Sr. hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Couijt entered on 
the 31st day of August, 1956, in favor of plaintiff against said defendant, 
this appeal going to portion of said order denying motion to vacate 
order of adjudication of contempt ordered October 20, 1955. 

/s/ John J. O'Brien 
Attorney for defendant. 

j 

Rolland G. Lamensdorf, 

Attorney for plaintiff, 

536 Wyatt Building 
Washington, D.C. 



_ BRIEF FOR APPELLEE _ 

tUrnteb States Court of !9p))tate 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,602 


JOHN LEO HURST, SR., 

Appellant, 


v. 

DOROTHEA M. HURST, 

Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



Rolland G. Lamensdorf 
517 Wyatt Building 
Washington 5, D. C. 

Attorney for Appellee 


Robert I. Thiel, Printer 
Washington. D. C. 
EX 3-0625 


STATEMENT OF 
QUESTIONS PRESENTED 


In the opinion of the appellee, the questions are: 

1. Was the notice of appeal timely filed and does 
this Court have jurisdiction? 

2. Did the lower Court abuse its discretion in denying 
the appellant’s motion to vacate? 


INDEX 


Statement of Questions Presented 
Counter-Statement of Case 
Rules Involved .... 
Summary of Argument 

Argument. 

Conclusion .... 


Table of Cases 

Randolph v. Randolph - 91 U.S. App D.C 
170 - 198 Fed 2d 956 






























UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


i 
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i 


No. 13, 602 | 


JOHN LEO HURST, SR., 

! 

Appellant, 


DOROTHEA M. HURST, 

Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COUrV 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 

The appellant’s motion filed in the Court below on Ajjril 12, 1956, 
came on for hearing before the motion’s court Judge on June 1, 1956. 

At that time counsel for the appellant requested a postponement because 
he had failed to have the appellant answer the plaintiffs interrogatories 

within the time prescribed. The motion was continued until June 15, 

j 

1956. When the motion came on for hearing on that date, appellant’s 

I 

counsel suggested to the Court that testimony ought to be taken in 
regard to the appellant’s physical condition. The motion’^ court Judge 

granted the request of appellant’s counsel and referred the matter to 

! 























Mr. Kindelberger, Domestic Relations Commissioner, as a Special 
Master, for the purpose of taking testimony. The testimony of the 
appellant and Dr. Nealon was taken, and the matter was heard again 
by the motion’s court Judge. After examining the report of the Special 
Master and hearing argument of counsel, the Court entered its Order 
of July 2, 1956. This matter came on again before the motion’s court 
on August 31, 1956 and after a full hearing and argument o i counsel, 
the Court entered its Order of August 31, 1956, which denied the 
defendants motion filed in the Court below on April 12, 19^6. 

i 

! 

RULES INVOLVED 

I 

I 

Rules 50, 52 and 73 of the Federal Rules of Civil Procedure. 

SUMMARY OF ARGUMENT 

This Court does not have jurisdiction because the appeal was not 
noted within the time prescribed by the Rules. Furthermore, testimony 

was taken in regard to the appellants physical condition; there was a 

l 

full hearing before the Court, and it did not abuse its discrjetion in 
denying the appellants motion. 

ARGUMENT 

i 

1. The appeal was not filed within the time prescribed 
and this Court therefore does not have jurisdiction. 
-j_ 

The appeal is from the denial of a motion filed in the) lower Court 
on April 12, 1956 to vacate, among other things, the lower Courts 
Order of October 20, 1955. The denial of the motion to vacate is not 
a final order which is appealable. The motion to vacate did not termi¬ 
nate the running of the time for appealing from the lower Court’s Order 
of October 20, 1955 because it was not filed within the time prescribed 
by the Rules of Civil Procedure. 
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See: 

Rule 73 (a) Federal Rules, Civil Procedure 
Rule 50 (b) Federal Rules, Civil Procedure 
Rule 52 (b) Federal Rules, Civil Procedure 
Rule 59, Federal Rules, Civil Procedure 
Randolph v. Randolph, 91U.S. Apps. D.C. 170, 172; 
198 Fed. 2d 956. 

I 

2. The Court did not abuse its discretion. 


The appellant was given every opportunity but failed tjo prove his 
claim that he was completely physically incapacitated. On the contrary, 
the appellants own physician, Dr. Stephen W. Nealon, Jr. jtestified 

i 

that the appellant could and should perform light work (R. 32; JA-21). 

I 

I 

I 

CONCLUSION 

I 

WHEREFORE, it is respectfully submitted, that this appeal should 
be dismissed for lack of jurisdiction. If this Court should find that it 

I 

does have jurisdiction, the ruling of the lower Court shoul4 be affirmed. 


Respectfully submitted, 

ROLLAND G. LAME^SDORF 

517 Wyatt Building 
Washington 5, D.C. 

Attorney for Apipellee 




















APPELLEE’S APPENDIX 


■ - 

ORDER CONTINUING MOTIONS FOR FURTHER HEARING 
---!- 

i 


The motion of defendant to vacate the order of adjudication of 
contempt entered herein, and to adjudge plaintiff in contempt of Court, 
and to vacate the custody provision of the final decree herein, having 
come on for hearing in open Court, and the matter having ljjeen considered, 
it is, by the Court, this 2nd day of July, 1956. 


ADJUDGED, ORDERED and DECREED , that the heading on the 
motions herein be, and the same hereby is, continued for a period 
of 60 days to determine whether or not the defendant submits to a 
medical operation. 

/s/ James R. Kirkland _ i_ 

James R. Kirkland, Judge 


/s/ John J. O’Brien 
John J. O’Brien 
Attorney for Defendant 
Evans Building 


Copy hereof mailed, postage prepaid, to the plaintiffs attorney 
of record, this 29th day of June, 1956. 


/s/ John J. O’Brien 
Attorney for defendant 
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STATEMENT OF QUESTIONS PRESENTED 

i 

I 

1. Did the Court abuse its discretion in holding a divorced husband 
guilty of contempt when he is under an order to pay permanent alimony 
and thereafter is unable to comply with the order because of his financial 
inability due to lack of employment by reason of illness, j 

2. Did the fact that a divorced husband suffering from a heart 
ailment and failing or refusing to submit to a heart operation justify 
the Court to consider such conduct as to warrant a finding of contempt. 

3. In cases charging an ex-husband with contempt of Court for 
failure to make payment of permanent alimony, and answer to the charge 
of contempt being financial inability to comply with the order by reason 
of illness resulting in lack of income, and the movant alleging the ex- 
husband was able to work and able to comply financially with the Court’s 
order, can the court judicially determine the issue from contradictory 
affidavits, without taking testimony. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 

No. 13,602 
— 

| 

JOHN LEO HURST, SR., 

Appellant 

vs. 

DOROTHEA M. HURST, 

Appellee 

i 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

| 

- ■ - 

BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

United States Dist. Court for the District of Columbia had juris 
diction under Title 16 Section 411, Code of laws for the Dist. of Col. 

This Court has jurisdiction of this appeal under Section 1291, 
of Title 28, United States Code. j 

STATEMENT OF CASE 

The parties to this action were formerly husband and wife and 
were divorced by judgment entered November 7, 1952, by decree 
of divorce entered in the lower court on ground of desertipn. By 
provision of the final judgment appellant was directed to pay to 
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appellee, as permanent alimony for support of his two children, awarded 
to the mother by provision of the decree, the award being $20.00 
per week. No appeal was taken to the provisions of the final judgment 
of November 7, 1952. 

On August 13, 1955, appellee herein sought to adjudicate appellant 
in contempt for failure to make payments accrued in sum of $520.00, 
accrued for years 1954 and 1955, and appellee charged appellant's 
failure to obey the order of November 7, , 1952, as wilful and contemp- 
tious. 

On September 6, 1955, your appellant filed opposition to the 
motion of appellee filed August 13, 1955. On October 20, 1955, an 
order was entered adjudicating defendant in contempt and directed his 
commitment for 30 days, or until such earlier time as he could purge 
himself of this contempt by paying the arrears which was found to be 
$420.00. No testimony was taken in the matter. At the time of the 
entry of this adjudication the order for allowance was in the sum of 
$20.00 per week. 

Also on September 6, 1955, defendant filed a motion to vacate 
the order for maintenance and the matter was referred to the Domestic 
Relations Commissioner for investigation and report, which report 
was filed February 15, 1955. This motion was heard by the Court, and 
thereupon die allowance was reduced to the sum of Fifty Dollars 
per month. 

Present counsel for defendant appeared first herein on April 12, 
1956, filing a motion in defendant's behalf to, among other things, 
"vacate the order of adjudication and commitment entered October 20, 
1955, " which motion was supported by affidavit alleging illness of 
defendant and his inability to make payments 0 f alimony as directed. 
This motion came on for hearing and by order entered July 2, 1956, 
was continued for 60 days "to determine whether or not the defendant 
submits to a medical operation." 


I 


In the meantime^ that is, prior to entry of the order of July 2, 

1956, the special master appointed caused a report to be filed on 
June 28, 1956. However, plaintiff filed objections to the report, and 
it is assumed the report was not considered. 

On August 31, 1956, the court heard the motion of defendant filed 
September 6, 1955, to vacate the order of commitment, without the 
aid of testimony, over objection of counsel for defendant and proceeded 
to determine the issue of financial condition, as well as physical condi- 
tion of the defendant notwithstanding the affidavits of respective parties 
were contradictory, with final result in an order being entered on 
August 31, 1956, denying defendant’s motion. Hence, the present 

i 

appeal. 

STATUTE INVOLVED j 

Title 16, Section 411 of the Code of Laws for the District of 
Columbia, 1940 Edition. 

| 

STATEMENT OF POINTS 

| 

i 

1. The court erred in adjudicating an issue in dispute without 

i 

the taking of testimony and determining questions in issue jfrom con¬ 
flicting affidavits. 

2. The Court erred in being prejudiced by reason of defendant’s 
failure to submit to surgery for his heart ailment within the sixty day 

I 

period referred to in order of Court entered July 2, 1956l 

SUMMARY OF ARGUMENT ! 

The Court was in error in adjudging appellant in contempt and 
motion of appellant filed April 12, 1956, should have been granted. 

The Court gave improper determination of the question of con¬ 
tempt, and appellant was prejudiced for failing to submit to a major 
operation to his heart. 



When an issue arises in a matter or fact in controversy and 
conflicting affidavits are filed by respective parties the Court cannot 
determine the issue merely from the conflicting affidavits, but must 
take testimony to resolve the issues. 

ARGUMENT 

To constitute contempt there must be a wilful disobedience to 
the Court’s order, and it must be proven that defendant was able 
financially to fully comply with the order of Court. Defendant denied 
that he was- financially able to comply with the order, that he suffered 
from a heart condition and unable to perform any work, being under 
care of physicians and had been in Georgetown Hospital for a period of 
days in October, 1955, During the period of 1955 and 1956 
defendant had received medical attention from three doctors. The heart 
condition of defendant is of long duration, defendant having been treated 
for heart trouble when 8 years old. His present age is 36. 

Notwithstanding representations of defendant as appear in his 
affidavits and record herein, that he is an ill man, unable to work, and 
has no income or assets, the plaintiff represents defendant is employed, 
is not ill, and is able to comply with the Court’s order. Can the 
Court on such a record determine the questions in issue? To do so 
it would have to do so from color of the paper, size of the type, etc. 
Testimony is necessary to resolve the questions and no testimony was 
taken. 

When a person is financially unable to comply with the order 
he is not guilty of contempt. 

Meisner vs. Meisner, 220 Minn. 559. 

When a charge of contempt of Court is made justice and equity 
requires that the contempt be established by the preponderance of 
evidence. 


Where an ex-husband is unable to meet payments of alimony because 
of lack of assets, and such fact is uncontradicted, or if contradicted 
the testimony is unreliable, suspension of payments were in order. 

Slagle vs. Slagle, 205 La. 691. 

Financial inability to respond to alimony judgment a good 
defense in a Contempt proceeding for its enforcement, provided that 
defendant shows that in good faith and without success be attempted 
to earn money for its discharge. 

Banks vs. Banks, 188 Georgia 181. 

Inability of divorced husband to pay former wife sum ordered by 

District Court is good defense to contempt proceeding. 

. 

Sears vs. do., 87 P. 2d 434. 

A party is not guilty of "Contempt of Court" in failing to make 
payments required by a divorce Judgment if he is unable to do so and 
did not voluntarily create disability for purpose of avoiding such 
payment. 

Simmons vs. do., 67 S. D. 145. 

A person cannot be adjudged in contempt where performance is 
wholly impossible. 

Kincaid vs. do, 57 So 2d 263. 

In Eliasson vs. Eliasson 68 Appeals D.C. 391 it was held that 
where a divorced husband's earnings had been reduced approximately 
one-half subsequent to entry of original alimony decree and the 
number of minor children had been reduced from 5 to 2 children the 
court did not abuse its discretion in refusing to adjudge husband in con¬ 
tempt for failure to pay installments of alimony and in reducing amount 

of alimony from $125 to $75 per month. In this case (HurSt vs. Hurst) 

j 

defendant has no income. 
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In Richardson vs. Richardson, 93 U.S. App. D.C. (207 F. 2d 
133) decided July 30, 1953, the Court passed on the question of 
sufficiency of conflicting affidavits, and in said case clearly held 
that such conflicting affidavits are insufficient to provide basis for 
resolution of a basic issue. The situation in the case at bar is identical 
with the situation as existed in the Richardson case. 

CONCLUSION 

For the foregoing reasons it is apparent that appellant by reason 
of his changed financial condition, together with his physical condition, 
while being in default in payments was not in contempt of Court, and 
motion of defendant filed April 12, 1956, seeking to vacate the entry 
of the Order of Adjudication and Commitment on October 20, 1955 and 
order entered August 31, 1956, should be reversed and vacated. 

Respectfully submitted, 

' JOHN J. O’BRIEN, 

216 Evans Building 

1420 New York Ave., N. W. 

Washington 5, D.C. 

Attorney for Appellant 


(i) 


(i) 

INDEX 

i 

i 

i 

i 

i 

Record Appendix 


Pag 

*e Page 

Order. 

1 

1 

Motion for Order Adjudging Defendant in 

Contempt. 

3 

2 

Affidavit of Plaintiff . 

5 

3 

Affidavit. 

7 

4 

Opposition to Motion Adjudging Defendant 
in Contempt . 

8 

5 

Order of Adjudication and Committment 

11 

5 

0 

Report of Domestic Relations Commissioner 
and Recommendation D.R. C. No. 13,335 

12 

6 

Order. 

16 

10 

Motion to: (1) Vacate Order of Adjudication 
of Contempt Entered October 20, 1955; 

(2) To vacate Provision of Decree of 
November 7, 1952; and (3) To Adjudge 
Plaintiff in Contempt .... 

17 

11 

Points and Authorities . 

18 

11 

Affidavit of Defendant. 

19 

13 

Plaintiff’s Memorandum of Points and 

i 

• 

Authorities in Objection to Defendant’s 
Motion to: (1) Vacate Order of Adjudica¬ 
tion of Contempt entered October 20, 

1955; (2) To Vacate Provision of Decree 
of November 7, 1952; and (3) To Adjudge 
Plaintiff in Contempt .... 


14 

Interrogatories to be Answered by the 

Defendant. 

20 

15 

Answer to Interrogatories Propounded to 

Defendant.. 

25 

16 

Answer to Interrogatories Nos. 15 and 16 
Propounded to Defendant 

27! 

17 






(ii) 





4 


Record 

Appendix 

4 


Page 

Page 

-4 

Report of Special Master .... 

29 

18 

« 

A 

Letter from Dr. Stephen W. Nealon, Jr. 


22 

* 

Order [Filed August 31, 1956]. 

37 

23 

4 

4 


Notice of Appeal 


38 


23 


1 


[Filed November 7, 1952] 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DOROTHEA M. HURST, ) 

Plaintiff l 

) 

v. ) Civil Action No. 1185452 

) ! 

JOHN LEO HURST, SR. j 

Defendant ) 

ORDER 

i 

This cause of action came on to be heard the 7th day of November, 
1952 and thereupon, in accordance with the Findings of Fact and Con¬ 
clusions of Law, filed herein, it is by the Court this 7th day of November, 

i 

1952 ORDERED: 

1. That the plaintiff be and she hereby is awarded an absolute 
divorce from the defendant on the ground of desertion; provided, how¬ 
ever, that this judgment shall not be absolute and shall not take effect 
until the expiration of 6 months after its date, nor until the expiration 
of the time allowed for taking an appeal, nor until the final disposition 
of any appeal taken in this cause. 

2. That the plaintiff, Dorothea M. Hurst, be and she is hereby 
awarded the permanent custody and control of the minor children, 

John Leo Hurst, Jr. and Vera Stella Hurst, with the right of the defen¬ 
dant to visit and see the said children at reasonable times and places. 

3. That, in accordance with the property settlement agreement 
filed herein and made a part hereof, the defendant, John Leo Hurst, 

Sr., be and he hereby is ordered and directed to pay to the plaintiff, 

Dorothea M. Hurst, as maintenance and support of their minor 

! 

children, John Leo Hurst, Jr. and Vera Stella Hurst, th4 sum of $20.00 
per week; with the first payment due on Friday, November 7, 1952, 
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and a like sum shall be due and payable on each and every Friday there¬ 
after until further order of this Court. 

4. The defendant, John Leo Hurst, Sr., be and he is hereby 
ordered and directed to pay to Holland G. Lamensdorf, as counsel 
of record for the plaintiff, Dorothea M. Hurst, the sum of $100.00 
as counsel fee for and on behalf of said plaintiff. 

/s/ Henry A. Schweinhaut 
Judge 

Seen: 

/s/ Peter Beter 
Attorney for Defendant 


3 [Filed August 13, 1955] 

MOTION FOR ORDER ADJUDGING DEFENDANT IN 
CONTEMPT 


The plaintiff through her attorney, Holland G. Lamensdorf, 
moves this Honorable Court for an order holding the defendant in 
contempt of this Court for his failure and refusal to comply with the 
order of this Court, dated November 7, 1952, filed herein, requiring 
him to pay to the plaintiff, as and for support of their two minor 
children, the sum of $20.00 per week, commencing Friday, November 7, 
1952. For reasons therefore, plaintiff says as follows: 

1. The aiforesaid order is still in full force and effect. 

2. The defendant is physically able to work, is working and 
is able to pay the amount ordered. 

3. As evidenced by the plaintiff’s affidavit dated August 2, 

1955, attached hereto, the defendant as of said date 
(August 2, 1955), is in arrears in the total sum of $520.00. 
The plaintiff’s affidavit sets forth therein that the de¬ 
fendant is in arrears for weekly payments missed during 
1954 in the total sum of $160.00. For payments missed 
during 1955, he is in arrears in the total sum of $360.00, 
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3 

thereby making a total arrearage for weekly payments 
missed in the sum of $520.00. 

4. The defendant's failure and refusal to obey said order has 
been willful and contemptuous. 

/s/ Rolland G. ^amensdorf 

Attorney for Plaintiff 
* * * 

4 [CERTIFICATE OF SERVICE] 

5 [Filed August 13, 1955] j 

AFFIDAVIT OF PLAINTIFF 

Dorothea M. Mitchell being first duly sworn according to law, 
on oath, deposes and says as follows: 

I was the plaintiff in the above-entitled action. Prior to my 
remarriage I was Dorothea M. Hurst. 

By order of this Court, dated November 7, 1952, I Was awarded 
custody and support of two minor children, born to me and the defendant, 
in the sum of $20.00 per week, beginning Friday, November 7, 1952 
with a like sum due and payable on each and every Friday thereafter 
until further order of this Court. 

The defendant as of August 1, 1955 is 18 weeks, totaling $360.00, 

i 

in arrears. He missed and has failed to make the foliowikg weekly 
payments: Jan. 21, 1955 - Feb. 4, 1955 - Mar. 11-18-25. May 6-13- 
20-27. June 3-10-17-24, July 1-8-15-23-29. 

Also in arrears of $160.00 for 1954, due end of June 30th, 1955. 

/s/ Dorothea M. Mitchell 

Subscribed and sworn to before me this 2nd day of August, 1955. 

With the Army of the United States) gg 
At Numberg-Furth, Germany ) 

Subscribed and sworn to before me this 2d day of August A. D., 

1955 at Nurnberg-Furth, Germany. 

I certify that I am at the date of this certificate a commissioned 

officer of the rank, branch of service, organization and official capacity 


stated below, in the active service of the Army of the United States, 
and that I have the general powers of a notary public under Act of 


Congress approved 5 May 1950. 
Signature of Officer 
Name typed 
Rank and Br of Svc 
Service Number 
Capacity in which 
acting (Art 136) 

Army organization 


(Article 136, U.C.M. J.). 

/s/ Ernest E. Apostle 
1st Lt., INF 
01924828 

Assistant Adjutant 


Hq Nurnberg Sub-Area, AP0696, 
US ARMY 


[Filed September 6, 1955] 

AFFIDAVIT 

DISTRICT OF COLUMBIA, ss: 

John Leo Hurst, Sr., being first duly sworn on oath deposes and 

v 

says that he is the Defendant in the above-entitled cause; that he has 
paid the sum of One Hundred Sixty Dollars ($160.00) alleged to have 
been due in said Motion. 

YOUR AFFIANT FURTHER states that the Order of this Court 
dated November 7th, 1952, provides that the Defendant be permitted 
to visit, and see his said minor children at reasonable times and 
places, 

YOUR AFFIANT FURTHER STATES that the Plaintiff has re¬ 
married to a man in the U. S. Army, and has taken the Defendant’s 
children to Germany. That the Defendant is unable to see or visit his 
children and that the present husband of the Plaintiff has listed the minor 
children as step-children, and that the Plaintiff is presently drawing an 
allotment from the Army for the said children. 

/s/ John L. 1 Hurst _ 

Subscribed and sworn to before me this 2nd day of Sept. 1955. 

/s/ Milton Conn 
[CERTIFICATE OF SERVICE] 


[Filed September 6, 1955] 

OPPOSITION TO MOTION ADJUDGING DEFENDANT IN CONTEMPT 

I 

Comes now the defendant, John Leo Hurst, Sr., by and through his 
attorney’s, Michael J. Lane and Eugene F. Lane, in opposition to the 
Motion filed herein, and for reasons therefor, refers to the Affidavit 
filed herewith and made a part hereof. 

/s/ Michael J. Lane, and 
/s/ Eugene F. Lane, 

Attorneys for Defendant, 

* * * 

[CERTIFICATE OF SERVICE] 

[Filed October 20, 1955] 

ORDER OF ADJUDICATION AND COMMITTMENT 
This matter having come on for hearing upon the motion filed 
herein on August 13, 1955 to adjudicate the defendant in contempt, it is 
by the Court this 20th day of October, 1955 

j 

ADJUDGED AND ORDERED: 

That the defendant, John Leo Hurst, Senior, is in contempt of the 
Court because of his failure to have obeyed the order of November 7, 

1952, in the above-entitled cause, and that the United States Marshal 
in and for the District of Columbia is hereby directed to take into his 
custody the person of John Leo Hurst, Sr. and commit him to the 
Washington Asylum and Jail for a period of 30 days or until such earlier 
time as he shall purge himself of his contempt by paying to the plaintiff 
or her attorney of record the sum of $420.00 or until further order 
of the Court hereon. 

/s/ Boiitha J. Laws 
Chief Judge 

Copy mailed 10/19/55 

to Eugene F. Lane, Esq. 

* * * 
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[Filed February 15, 1956] 

REPORT OF DOMESTIC RELATIONS COMMISSIONER 
AND RECOMMENDATION D. R. C. No. 13, 335 


Motion to vacate order for maintenance. 

Plaintiff’s Age- Defendant’s Age 36 

Married December 20, 1940 Divorced November 7, 1952 

Children by this marriage, names and ages John L. Jr., born April 25, 

1941; Vera Stella, July 24, 1942. 

With whom are minor children living and address: With plaintiff. 
Complaint filed March 18, 1952 Action: for Absolute Divorce. 

Married since: Plaintiff Yes 

Married since: Defendant Yes When: May 2, 1953 

Plaintiffs occupation and employer — 

Defendant’s occupation and employer Unemployed. Self Employed General 
repairman. 

Defendant’s contributions to plaintiff since divorce. Defendant says- up 
to-date. 

Previous divorce proceedings between parties Plaintiff granted Absolute 
Divorce in this Action. 

Was alimony granted and how much? $20.00 each week. 

Juvenile Court proceedings - 

Is defendant living with relatives? Present wife. 

Probability of Reconcoliation: Divorced. 

Plaintiffs desires as maintenance. Did not appear. 

Defendant wishes to vacate present Court Order. 

REPORT OF DOMESTIC RELATIONS COMMISSIONER 


Husband’s Financial Statement 
(Income by Month) 

Expenses 
(By month) 


No present income 


Rent 

$65.00 



Telephone 

2.00 

■ 

(l) 

Food and cigarettes 

80.00 

! 


Electricity and gas 

6.00 


l 
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Laundry & cleaning $15.00 

Clothing 6.25 

Transportation 4.00 

Hospitalization 4.50 

Medical and dental-drugs 8.00 
Incidentals 18.00 

(2) Payment on loan 50.00 


SUMMARY 


Total income 
Less Total Expenses 
Net Income 


ASSETS 

(List Bank Deposits, Real 
and Personal Property) 

None (2) 


$ none 
$258.75 


i 

i 


i 


LIABILITIES 

(List Debts & Obligations) 

Union Trust Co. (^oint) $150.00 
Dr. Nealon j 5.00 


SUMMARY 

Total Assets $ 

Less Total Liabilities $ 

Net Worth $ 

Remarks: (1) Includes present wife. | 

(2) Says loan used to pay living expenses (Initial 
loan $600.00). 

(*) Says his present wife is paying most of the above 
expenses at the present time plus her own personal 
expenses. 


STATEMENT OF FACTS 

Prior Order: 




// 


November 7, 1952, 
Schweinhaut, Judge 
"ORDERED: 


That the plaintiff, Dorothea M. Hurst, be and qJxjb is hereby 

! . ' 

awarded the permanent custody and control of the minor children. 
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John Leo Hurst, Jr., and Vera Stella Hurst, with the right of 
the defendant to visit and see the said children at reasonable 
times and places. 

That, in accordance with the property settlement agreement 
filed herein and made a part hereof, the defendant, John Leo 
Hurst, Sr., be and he hereby is ordered and directed to pay to 
the plaintiff, Dorothea M. Hurst, as maintenance and support 
of their children, John Leo Hurst, Jr., and Vera Stella Hurst, 
the sum of $20.00 per week, with the first payment due on Friday, 
November 7, 1952, and a like sum shall be due and payable on 
each and every Friday thereafter until further order of this Court. ” 
Defendants Statement: 

Says that he has been a self-employed, general repairman for 
past four years; that in said business he did general repair work, 
such as painting. That he has been unable to be employed in any capacity 
for the past four months due to an acute heart ailment. That his phy¬ 
sicians desire him to have an operation on his heart in the Spring of this 
year. 

Says that he is entirely dependent on his present wife’s earnings 
for his support and maintenance. That he and his wife have paid for 
their living expenses and debts from said earnings, money borrowed 
and from a net of $200.00 from the sale of his business equipment and 
truck. 

Says that hjis net income was only $1641.81 in 1954 and he so 
reported on his 1954 U. S. Income Tax Return. 

That his profit-and-loss statement for the year 1955 shows gross 
sales of $4134.40, less business expenses of $2634.74, which leaves 
him with a net of $1499.66 from his business. That the foregoing net 
was actually for about the first nine months of the year as his heart 
condition prevented him from conducting his business the last three 
months of the year and he was forced to liquidate his business because 
of said condition. 


That his lack of education (says he only went to the 6th grade in 
school) his poor health, his lack of training to do any type of work except 
strenuous work in the manuel trades field, and his total lack of any 
income are the primary reasons for asking to have the present Court 
Order vacated. 

Another factor is that the minor children are with plaintiff and 
her present husband who are residing in Germany, which fact prevents 
him from exercising his visitation privileges. 

Statement of Present Wife of Defendant: 

Says that she is and has been the sole support of the defendant, 
because of his inability to have gainful employment due to a serious 
heart ailment. 

That her present income from gainful employment is'$64.40 net, 
each week. 

Remarks : 

The following letter was received from the defendant’s doctor: 

I 

Dr. Stephen W. Nealon Jr. 

1746 K Street, N. W. | 

Washington 6, D.C. 

February 6, 1956 

To Whom Concerned: Re: Mr. John Hurst 

2123 Eye Street N. W. 


Washington, D.C. 

Mr. John Hurst is under my care. The diagnosis is 1. Rheumatic 
Heart Disease with Mitral Stenosis. 2. Duodenal Ulcer. The Rheumatic 
Heart Disease has been present for many years and at thei present, 
in the opinion of Dr. Proctor Harvey and myself, is responsible for 
his symptoms of faintness, fatigue and general loss of strength. This 
presents a serious heart problem. It is our opinion that l^eart surgery 
within the next six months will be necessary to prevent this man from 
becoming a complete cardiac invalid or having a terminal heart failure 
develop. 


Any strain at this time could of course precip itate a bout of acute 

f 

heart failure. 

We have not as yet stressed the urgency of surgery to the patient 
because we hoped to improve his general condition before this was 
undertaken or becomes a medical emergency. 

Above is the report of November 4, 1955. Examination on Feb- 
bruary 6, 1956 shows condition to be the same and the opinion remains 
the same. 

Reported, 

/s/ Stephen W. Nealon Jr. M.D." 

Recommendations: 

It is recommended that the defendant’s motion to vacate order for 
maintenance be denied as he shows no inability to have some type of 
gainful employment. 

J.S., Investigator /s/Karl Kindleberger 

Domestic Relations Commissioner 


[Filed April 9, 1956] 

ORDER 

Upon consideration of the Motion filed herein to Vacate the Order 
for Maintenance entered herein the 7th day of November, 1952, 
and upon argument of counsel for the plaintiff and the defendant, it 
is by the Court this 9th day of April, 1956, 

ORDERED, that the part of paragraph three (3) of the Order of 
November 7th, 1952, pertaining to maintenance and support of the 
minor children of the parties be and the same is hereby amended to 
read that the defendant shall pay to the plaintiff as maintenance and 
support of their minor children the sum of Fifty Dollars ($50.00) 
each month, the first payment to commence on the 1st day of April, 
1956, and a like sum shall be due and payable on the 1st day of each 
and every month thereafter until further Order of the Court. 

/s/ James J. McLaughlin 
Judge 

[CERTIFICATE OF SERVICE] 
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17 [Filed April 12, 1956] 

MOTION TO: (1) VACATE ORDER OF ADJUDICATION OF 
CONTEMPT ENTERED OCTOBER 20, 1955; (2) TO VACATE 
PROVISION OF DECREE OF NOVEMBER 7, 1952; and (3) TO 
ADJUDGE PLAINTIFF IN CONTEMPT 


Defendant, by and through his present counsel of record moves 
the Court: (1) to vacate order of adjudication of contempt entered 
October 20, 1955; (2) to vacate provision of decree of November 7, 

1952; and (3) to adjudge plaintiff in contempt, and for reasons therefor 
refers to the points and authorities hereto attached, made a part hereof 
by reference, and asked to be read as such. 

The rules of this Court require that if you oppose the granting 
of this motion, you or your counsel shall, within FIVE DAYS from date 
of service of copy of the above motion upon you, or such further time 

as said Court may grant, or as the parties to this action may agree 

I 

upon, file in reply with the Clerk of this Court a statement of the points 
and authorities upon which you rely, and serve a copy thereof upon 
counsel herein. 

/s/ John J. O’Brien^ 

Attorney for defendant, 

| 

| 

[CERTIFICATE OF SERVICE] 


18 [Filed April 12, 1956] 

POINTS AND AUTHORITIES 

I 

1. The record herein, HURST vs. HURST, C. A. 1185-51 

2. By provision 2 of the final judgment entered herein November 7, 
1952, the custody of the minor children of parties hereto was awarded 
permanently to plaintiff mother ’’with the right of the defenclant to visit 
and see the said children at reasonable times and places", and not¬ 
withstanding this right reserved to defendant, plaintiff on or about 
May 8, 1955, caused and did remove the said children froin the District 
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of Columbia, journeying to Germany, all without the consent of this 
Court or defendant, who is thus deprived of his rights in the premises. 

3. Defendant is deeply in love with his children and never would consent 
to their leaving for distance to the end that he would be unable to visit 
with or see his children. 

4. In accordance with the rights reserved to him, defendant would see 
the children every other Sunday, and would take them to Sunday School, 
and this he did until about the time plaintiff schemed and planned to 
remove them from the District of Columbia, and which was without the 
sanction of this Court or defendant. Therefore, your defendant charges 
plaintiff is in contempt of this Court. 

5. Defendant has made full payments of all alimony accrued and payable 
to plaintiff up to the date she removed the children from this jurisdiction. 

6. Defendant is ill, has no employment, and has no income from any 
source other than, the means of necessities supplied by his present wife, 
who is unable to further make payments in an effort to keep defendant 
from being in contempt for his failure to make payments of permanent 
alimony, neither has affiant any funds or property which he might dispose 
of to obtain funds. Specifically, defendant has no bank account, funds of 
any nature, and neither does he own or have an interest in any truck or 
other motor vehicle. During the period subsequent to September 2, 

1955, defendant was financially unable to comply with the order for 
alimony herein. 

7. Defendant avers he is unable financially to make payment of any 
sum of Fifty Dollars to plaintiff for support of the children herein at 
the present time. 

WHEREFORE, defendant prays: 

1. That the adjudicate entered October 20, 1955, be vacated. 

2. That the order for payment of alimony be vacated as of September 6, 
1955. 

3. That plaintiff be adjudged in contempt for removing the children 
without regard to right of defendant to visit and see said children. 

4. That custody be changed to defendant. 



! 

i 


5. Affidavit of defendant attached. 

/s/ John J. O’Brien, 

Attorney for Defendants 
AFFIDAVIT OF DEFENDANT 

I 

[Filed April 12, 1956] 

DISTRICT OF COLUMBIA, SS: 

JOHN LEO HURST, defendant herein, being first duly sworn on 
oath deposes and says: 

That on the date of May 8, 1955, plaintiff removed the two 

children of the parties hereto from the District of Columbia, notwith- 

! 

standing your affiant's rights as awarded to him by provision two of 

the judgment entered herein November 7, 1952; said children were 

| 

removed without the knowledge or consent of affiant, who is now deprived 
of his rights of visitation with the children as given him by provision 
two of said judgment. Affiant says plaintiff is in willful contempt of 
this Court in her conduct in removing the children. 

That subsequent to May 8, 1955, defendant has been ill, and 
by reason of said illness, that is Rheumatic Heart Disease with Mitral 
Stenosis, and Duodenal Ulcer defendant has been unemployed, and is 
presently unable to perform any work; that he has been financially 

unable to make payments of alimony as directed by provision of the 

i 

final judgment herein; that he has no income from any source to obtain 
necessaries other than the aid given him by his present wife from 
her earnings, and it is defendant’s present wife who make^ payments 
of living expenses; that affiant’s present wife is unable to make further 
aid to defendant in his efforts to comply with the order foif permanent 
alimony herein. 

Affiant has no property, real or personal, from which he could 

obtain any funds, nor other means to obtain funds. 

/s/ John J. O’Brien /s/John Leo HuTSt 

Attorney for defendant, 

Evans Building. 

Subscribed and sworn to before me this 9th day of April, 1956. 

Notary Public, D.C. /s/ Wilma A. Miller 
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PLAINTIFF’S MEMORANDUM OF POINTS AND AUTHORITIES 
IN OBJECTION TO DEFENDANT’S MOTION TO: (1) VACATE 
ORDER OF ADJUDICATION OF CONTEMPT ENTERED OCTOBER 
20, 1955; (2) TO VACATE PROVISION OF DECREE OF NOVEMBER 
7, 1952; and (3) TO ADJUDGE PLAINTIFF IN CONTEMPT 


1. A similar motion was heard by Judge McLaughlin less than 
one month ago and, at that time, the Court entered an order dated 
April 10, 1956; reducing the maintenance payments to $50.00 per month. 

2. There has been no showing of any change of circumstances 
since the hearing of that motion. 

3. The defendant may purge himself of the pending contempt 
order only by paying the balance due thereunder. 

4. The defendant is committing perjury when he states under 

oath: 

a. That the children were removed from this jurisdiction 
without his knowledge. 

b. That he has been unemployed or unable to work since 
May 8, 1955. 

5. This Court has no jurisdiction to vacate the support provisions 
of the decree of November 7, 1952. Brown v. Brown 92 U.S. App. 

D.C. 319; 205 F(2d) 720. 

6. The Court decree of November 7, 1952 did not restrict the 
plaintiff from removing the children from this jurisdiction if circumstances 
so warranted and there was no intention whatsoever that the decree 
should so restrict her. The defendant not only knew the plaintiff was 
taking the children to Germany but thought that such a trip would be 
highly educational for them and to their benefit. 

Wherefore the plaintiff respectfully requests that the defendant’s 
motion be denied and that plaintiff s counsel be allowed counsel fee 
for this motion and other matters pertaining to this action since the 
judgment of final divorce entered herein on November 7, 1952. 

/s/ Holland G. Lamensdorf 
Attorney for Plaintiff 


[SERVICE] 
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20 [Filed May 15, 1956] 

INTERROGATORIES TO BE ANSWERED BY THE 
DEFENDANT 

TO: John Leo Hurst, Sr. 

7 ! 

c/o John J. O’Brien, Esquire 
Evans Building 
Washington, D.C. 

Please take notice that the Federal Rules of Civil Procedure 
require that you answer the Interrogatories hereinafter set forth fully 
and completely in writing under oath; that you file the original thereof 
with the Clerk of Court and serve a copy thereof upon counsel for the 

plaintiff within 15 days after delivery of these Interrogatories upon your 

i 

counsel. 

I 

1. Isn’t it true that you were in my office on April 12, 1955? 

2. Isn’t it true that you were in arrears on your support payments 
on April 12, 1955? 

3. Isn't it true that you were in arrears on your support pay¬ 
ments when the plaintiff departed for Germany? 

4. Isn’t it true that on April 12, 1955, you knew that the plaintiff 
was going to Germany and would take the two children witlj her? 

5. Isn’t it true that, at that time, we discussed the ^node and 
manner in which you would make future payments to her? j 

6. Isn’t it true that, at that time, in consideration of my with¬ 
drawal of the then pending contempt motion, you agreed to! pay up the 
arrearage of $160.00 due as of March 31, 1955, by June l|, 1955? 

7. Isn’t it true that you further agreed to keep up the current 
weekly payments due under the Court’s order? 

8. Isn’t it true that on June 1, 1955, you had failed to pay that 
arrearage in accordance with the agreement? 

i 

21 9. Isn’t it true that you also failed to keep up the current weekly 

payments ? j 

10. Isn’t it true that you were in the contracting business during 
June of 1955 ? 


16 


11. When did you last wo A? 

12. What type of work did you do? 

13. Who is your physician? 

14. When were you last treated, prior to the receipt of these 
Interrogatories, by that physician? 

15. List the dates and places you have been treated by your 
physician as far back as September 1, 1955. 

16. When was the first time you were treated or examined by 
that physician? 

/s/ Rolland G. Lamensdorf 
Attorney for Plaintiff 

[CERTIFICATE OF MAILING] 


25 [Filed June 7, 1956] 

ANSWER TO INTERROGATORIES PROPOUNDED TO 
DEFENDANT 


Defendant answers interrogatories propounded to him as follows: 

1. Yes. 

2. Yes. I arranged to pay same, and I did pay, and paid before 
she left the District of Columbia. Mr. Lamensdorf, her attorney, held 
the check for six months. 

3. No. See answer to prior interrogatory. 

4. Yes. I learned on the date of April 12, 1955, that plaintiff 
was going to Germany, but I never consented to her removing my 
children, and I had no opportunity to object. On said date her attorney 
told me same and when I told him I didn’t know it before he replied 
”You know it now”. I then objected to her taking the children. 

5. No, we did not agree in any way after my protest. You said 
you wanted the money mailed to your office and I didn’t agree to it. 

6. I paid the $160. due as I answered to interrogatory two. 

I suppose when I paid the amount due the contempt motion would have 
to be withdrawn. 
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7. No. When she removed the children from the country, I 
endeavored to have my then attorney take action in an effort to get 
the children in New York, but time was tooshort to do this. 

8. No. I paid in full. 

9. No. I was paid in full at the time she left the country. 

10. Absolutely untrue. 

26 11. Seven months ago. 

12. A "Fix-it” repair shop, doing repairing work only. 

13. You know, Dr. Stephen Nealon and Dr. P roc ton Harvey. 

14. About May 7, 1956. 

15. I 

I 

/s/JohnJ. O’Brien /s/ John Hurst 

Attorney for defendant, 

j 

i 

DISTRICT OF COLUMBIA, SS: 

JOHN LEO HURST, SR., defendant, having first been duly sworn 
on oath deposes and says that he has read the foregoing answers to 
interrogatories and knows the contents thereof; that the matters and 
things therein stated are true in all respects. 

/s/ John Leo Hurst j 

Subscribed and sworn to before me this 6th day of June, 1956. 

/s/ Wilma A. Milled 
Notary Public, D.Cj 
[SERVICE] j 

_ 

27 [Filed June 13, 1956] 

ANSWER TO INTERROGATORIES NOS. 15 AND 16 
PROPOUNDED TO DEFENDANT 


15. Dr. Stephen K. Nealon, in Georgetown Hospital in October, 
1955, for 8 days. Plaintiffs counsel has full knowledge of this as said 
attorney has talked to Dr. Nealon. Defendant was treated at the doctors 




18 


29 


office and at the hospital during the 8 days. 

Dr. Joseph F. Beiair, 1746 K St., N. W., in October, 1955, at 
the Doctor’s office. 

Dr. Proctor Harvey, in October, 1955, at the hospital. 

Dr. Stephen K. Nealon, in September, 1955, at his office, 1726 
K St., N. W., on two visits, and also in the hospi tal. 

16. The first physician was Dr. Logan Owens, treated for heart 
trouble when 8 years old, and operated on for ulcers 18 years ago. 

Further answering interrogatories, this defendant suggests that 
if there is any question about the condition of this defendant that plaintiff 
cause a physical examination to be made by a physician of her own 
selection.« 

/s/ John Leo Hurst 

/s/ John J. O’Brien 
Attorney for defendant, 

DISTRICT OF COLUMBIA, SS: 

JOHN LEO HURST, Sr., being first duly sworn on oath deposes 
and says that he has read the foregoing answers, by him subscribed 
and that the matters and things therein stated are true in all respects. 

/s/ John Leo Hurst 

Subscribed and sworn to before me this 11th day of June, 1956, 

/s/ WUmaA. Miller 

Copy mailed, postage prepaid, to plaintiff’s 
attorney June 11, 1956. 


[Filed June 28, 1956] 

REPORT OF SPECIAL MASTER 
WITNESSES 

John Leo Hurst, Sr. Dr. Stephen W. Nealon, Jr. 

Let it appear for the record that John J. O’Brien, attorney for 
the defendant, was present at the time of interrogation, Dr. Nealon. 

Holland G. Lamensdorf was notified on the morning of June 26, 
1956, that said interrogation was to take place in the afternoon of the 
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same date but he advised this office that he could not be present because 
he would be engaged in the transaction of business for another client. 

Statement of Facts 

- i 

John Leo Hurst, Sr., defendant,after being sworn, testified on 
direct examination. 

That on May 8, 1955, plaintiff journeyed to Germanjy with their 
children, without the consent of this Court or his; claims that he learned 
of the plaintiffs intentions only a very short time before her departure 
and therefore not sufficient time for legal action. 

Says that payments under the order of November 7,! 1952 were 
paid in full but that he has made no payments under the order of April 9, 
1956, being financially unable to do so. 

That because of a serious heart ailment he has had bo employment 
for approximately ten (10) months and prior to that only part-time work. 

Says it is the opinion of Dr. Stephen Nealon that surgery will be 
necessary if he is to be helped but no guarantee of relief ^rom his 
present distress. 

The cost of surgery would no doubt exceed $1, 500. Q0 and he has 
no funds; says ’’The Heart Fund” may come to his aid. 

Reports his net income for the year 1954 as $1, 660. 00; for the 
year 1955, $1, 300. 00; that said figures can be verified by the Bureau 

I 

of Internal Revenue. 

That he has had no income so far this year and is solely dependent 
upon his present wife who is employed as a bookkeeper, net salary, 
$64.40 per week. 


That his monthly expenses are 

as follows: 

Rent 

$65.00 

Telephone 

4.50 

Gas and electricity 

4.70 

Food 

100. 00 

♦Clothing 

15.00 

Laundry & dry cleaning 

15.00 


i 

! 

i 

i 

i 

i 

i 


i 

i 

i 






♦Drugs and medical 

$13.50 

Hospitalization 

4.5ty5 

♦Transportation 

2.00 

♦Church contribution 

4.00 

♦Cigarettes 

8.00 

Newspapers and magazines 

2.95 

♦Haircuts 

1.50 

Total 

$240.70 


(above expenses are for defendant and his present wife, 
except where indicated by an asterisk). 

That his monthly expenses are $240.70. 


That his liabilities are as follows: 


Dr. Katzen (dentist) 

$17.00 

Kann f s 

42.00 

The Hecht Co. 

4.68 

Personal loan (father) 

300.00 

Total 

$363.68 


That his total liabilities are $363.68. 

Statement of Facts 

Statement of Dr. Stephen W. Nealon Jr.: (After being sworn, 
testified on direct examination.) 

Says that the defendant, John Hurst, has been under his professional 
care since October 21, 1955 and the facts in this case are as stated 
In his letter dated February 6, 1956. 

That there is a severe narrowing of the left valve to defendants 
heart, said valve being reduced to approximately one-third its normal 
size, resulting in poor circulation, faintness and fatigue. 

That in his opinion there is not too much of a decline in defen¬ 
dants condition since his first visit, October 21, 1955 and last visit 
in February, 1956. 

On the latter visit defendant complained of faintness and reported 
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i 

that he had fallen from a ladder; that defendant was advised he must stay 
on the ground and must not engage in strenuous work. 

During the latter part of October, 1955 the defendant was confined 

i 

to Georgetown Hospital and he and Dr. Harvey felt that defendant was 
a candidate for heart surgery but he was highly nervous and so easily 

I 

upset that it was not undertaken. 

On January 11, 1956 he stressed the urgency of surgery to the 
defendant, but found he was very undecided, again in February defendant 
called at his office but could not be persuaded, that he asked him to 
again see Dr. Harvey, he has not heard from the defendant since. 

Says that if the defendant is not financially able to meet the ex¬ 
penses of surgery, it can be handled by one of the charitable organiza¬ 
tions. Stresses that the surgery in question carries a mortality. 

Says he believes the defendant could perform light work, haber¬ 
dashery salesman, and so forth; that he should be kept acjtive but no 
physical exertion. 

Statement of Facts 

Remarks: 

Dr. Joseph F. Belair, 1746 K Street N. W., was contacted and 
stated that he did some x-ray work for the defendant and forwarded 
the studies of same to Dr. Nealon, this being the extent of his associa¬ 
tion with the case. 

Dr. Proctor Harvey of Georgetown Hospital was contacted and 
stated that the extent of his association with the case was only to be 
called in by Dr. Nealon for the purpose of consultation. 

Recommendation: 

It is recommended that the maintenance payments of $50.00 per 

month, by Order of this Court, dated April 9, 1956, for the support 

of two minor children be suspended provided that the defendant agrees 

to undergo the heart surgery Dr. Nealon feels so necessary to relieve 

the present condition of this defendant. 

It is further recommended that the period of suspension be only 

for the length of time required for the defendant to fully recuperate. 

/s/ Karl Kindleberger 
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DR. STEPHEN W. NEALON, JR. 
1746 K Street, N. W. 
Washington 6, D.C. 


November 4, 1955 


To Whom Concerned: 


Re: Mr. John Hurst 

510 - 16th Street, N. W. 
Washington, D. C. 

Mr. John Hurst is under my care. The diagnosis is 1. Rheumatic 
Heart Disease with Mitral Stenosis. 2. Duodenal Ulcer. The Rheumatic 
Heart Disease has been present for many years and at the present, in 
the opinion of Dr. Proctor Harvey and myself, is responsible for his 
symptoms of faintness, fatigue, and general loss of strength. This 
presents a serious heart problem. It is our opinion that heart surgery 
within the next six months will be necessary to prevent this man from 
becoming a complete cardiac invalid or having a terminal heart failure 
develop. 

Any strain at this time could of course precipitate a bout of acute 
heart failure. 

We have not as yet stressed the urgency of surgery to the patient 
because we hoped to improve his general condition before this was 
undertaken or becomes a medical emergency. 

Reported, 

/s/Stephen W. Nealon, Jr., M.D. 


SWN/eef 
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37 [Filed August 31, 1956] 

ORDER 

* ~N* - 

Upon consideration of the defendant's motion to (1) VACATE ORDER 
OF ADJUDICATION OF CONTEMPT ENTERED OCTOBER 20, 1955; 

(2) VACATE PROVISION OF DECREE OF NOVEMBER 7, 1952; and 

(3) ADJUDGE PLAINTIFF IN CONTEMPT, the other pleadings filed 
herein and after argument of counsel for both sides, it is by the Court 
this 31st day of August, 1956 

ORDERED 

That defendant's motion be and the same hereby is denied. 

/s/ Buraita Shelton Matthews 


38 [Filed September 29, 1956] 

NOTICE OF APPEAL 

Notice is hereby given this day of 1956, that defendant, 

John Leo Hurst, Sr. hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 31st day of August, 1956, in favor of plaintiff against said defendant, 
this appeal going to portion of said order denying motion tp vacate 
order of adjudication of contempt ordered October 20, 1995. 

/s/ John J. O'Brien 
Attorney for defendant. 

Holland G. Lamensdorf, 

Attorney for plaintiff, 

536 Wyatt Building 
Washington, D.C. 


i 

i 


i 
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(i) 


STATEMENT OF 
QUESTIONS PRESENTED 


i 




In the opinion of the appellee, the questions are: 

1. Was the notice of appeal timely filed and does 
this Court have jurisdiction? 

2. Did the lower Court abuse its discretion in denying 
the appellant’s motion to vacate? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 

i 

No. 13,602 

JOHN LEO HURST, SR., 

Appellant, 

i 

v. 

I 

DOROTHEA M. HURST, 

Appellee. I 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
— 

| 

BRIEF FOR APPELLEE 

COUNTER-STATEMENT OF CASE j 

The appellant’s motion filed in the Court below on April 12, 1956, 
came on for hearing before the motion’s court Judge on June 1, 1956. 

At that time counsel for the appellant requested a postponement because 

he had failed to have the appellant answer the plaintiffs interrogatories 

| 

within the time prescribed. The motion was continued until June 15, 
1956. When the motion came on for hearing on that date, appellant’s 
counsel suggested to the Court that testimony ought to be taken in 
regard to the appellant’s physical condition. The motion’s court Judge 
granted the request of appellant's counsel and referred the matter to 








Mr. Kindelberger, Domestic Relations Commissioner, as a Special 
Master, for the purpose of taking testimony. The testimony of the 
appellant and Dr. Nealon was taken, and the matter was heard again 
by the motions court Judge. After examining the report of the Special 
Master and hearing argument of counsel, the Court entered its Order 
of July 2, 1956. This matter came on again before the motion’s court 
on August 31, 1956 and after a full hearing and argument jrf counsel, 
the Court entered its Order of August 31, 1956, which defied the 
defendant’s motion filed in the Court below on April 12, 1956. 


RULES INVOLVED 

Rules 50, 52 and 73 of the Federal Rules of Civil Procedure. 


SUMMARY OF ARGUMENT 

i 

This Court does not have jurisdiction because the appeal was not 
noted within the time prescribed by the Rules. Furthermore, testimony 
was taken in regard to the appellant’s physical condition; there was a 
full hearing before the Court, and it did not abuse its discretion in 
denying the appellant’s motion. 

ARGUMENT 

1. The appeal was not filed within the time prescribed 
and this Court therefore does not have jurisdiction. 


The appeal is from the denial of a motion filed in th^ lower Court 

i 

on April 12, 1956 to vacate, among other things, the lower Court’s 
Order of October 20, 1955. The denial of the motion to vacate is not 
a final order which is appealable. The motion to vacate did not termi- 
nate the running of the time for appealing from the lower Court’s Order 
of October 20, 1955 because it was not filed within the tinie prescribed 
by the Rules of Civil Procedure. 
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i 

ljfO, 172; 


The appellant was given every opportunity but failed to prove his 
claim that he was completely physically incapacitated. On the contrary, 
the appellants own physician. Dr. Stephen W. Nealon, Jrj. testified 
that the appellant could and should perform light work (R. 32; JA-21). 

CONCLUSION | 

WHEREFORE, it is respectfully submitted, that thip appeal should 
be dismissed for lack of jurisdiction. If this Court should find that it 
does have jurisdiction, the ruling of the lower Court should be affirmed. 

| 

Respectfully submitted, 

HOLLAND G. LAMENSDORF 

517 Wyatt Building 
Washington 5, D.C. 

Attorney for Appellee 


See: 

Rule 73 (a) Federal Rules, Civil Procedure 
Rule 50 (b) Federal Rules, Civil Procedure 
Rule 52 (b) Federal Rules, Civil Procedure 
Rule 59, Federal Rules, Civil Procedure 
Randolph v. Randolph, 91U.S. Apps. D.C. 
198 Fed. 2d 956. 

2. The Court did not abuse its discretion. 






APPELLEE’S APPENDIX 


ORDER CONTINUING MOTIONS FOR FURTHER HEARING 
— — — ■ - 1 1 —— 

The motion of defendant to vacate the order of adjudication of 
contempt entered herein, and to adjudge plaintiff in contempt of Court, 
and to vacate the custody provision of the final decree herein, having 
come on for hearing in open Court, and the matter having been considered, 
it is, by the Court, this 2nd day of July, 1956. 


ADJUDGED, ORDERED and DECREED , that the hearing on the 


motions herein be, and the same hereby is, continued for a period 
of 60 days to determine whether or not the defendant submits to a 
medical operation. 


/s/ James R. Kirkland 


James R. Kirkland, Judge 


/s/ John J. O’Brien 
John J. O’Brien 
Attorney for Defendant 
Evans Building 


Copy hereof mailed, postage prepaid, to 


the 


plaintiff 


s attorney 


of record, this 29th day of June, 1956. 




/s/ John J. O’Brien 
Attorney for defendant 







